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Abstract

Compensation is the fruit of civil liability, both contractual
and tortious. Compensation is linked to damages, both in existence
and nonexistence, as there can be no compensation without
damages. This study examines the concept of proportionality in
compensation for damages arising from civil liability — a
comparative study, through which we will explain how to rely on
proportionality in compensation for damages arising from civil
liability. The study relies on an analytical and comparative approach
between Iragi civil law and its French and Egyptian counterparts.

The principle of proportionality in reparations aims to achieve a
balance between the breach and the compensation awarded to the
injured party. This concept reflects the principle of justice, which
requires compensation to be proportionate and appropriate to the extent
of the damage suffered by the injured party, covering both material and
moral losses without excess or deficiency. Proportionality in
reparations does not simply mean assessing the extent and value of the
damage; it also extends to include the appropriate method of
compensation, which may vary from case to case.

Compensation, according to Iraqi civil law, covers the loss and
lost profits of the injured party, whether in contractual or tortious
liability. This is the approach adopted by both French and Egyptian
lawmakers, the subject of comparison. Achieving proportionality in
compensation for damages requires several conditions to ensure that
the award is appropriate. These conditions include the creditor's
request for a method of compensation, and the compensation being
as equivalent to the damage as possible.

A creditor harmed by non-performance of a contract may
request specific performance or rescission with compensation, or he
may request performance at the debtor's expense. The creditor is
given the freedom to choose the appropriate method of compensation



based on the circumstances of each case, taking into account the
court's role in guiding this choice to ensure justice and fairness
between the two parties. Compensation must also be proportional to
the damage, so that its amount does not result in the injured party
being enriched at the expense of the responsible party.
Proportionality in redressing damages takes one of two forms: the
first is proportionality in the form of monetary compensation, and the
second is proportionality in the form of non-monetary compensation.

The laws under comparison stipulate the principle of monetary
compensation in the event of a breach of contractual obligation and
the specific performance becoming burdensome for the debtor,
provided that no serious harm is caused to the creditor. Monetary
compensation is the most common means of redressing damages in
tortious liability. Iragi law and judiciary have established that
monetary compensation is the best means of redressing damages, as
the vast majority of damages can be assessed in monetary terms.

On the other hand, non-monetary compensation is based on a
number of options that the legislator has enabled the injured party to
obtain. The court cannot rule on non-monetary compensation if the
injured party does not request it. Non-monetary compensation may
be represented in contractual liability by returning the same if the
obligation relates to similar things, and it may take the form of
execution at the debtor’s expense. What is important in non-
monetary methods of compensation for damage is that they are
appropriate for compensation for the damage.

There are many applications of appropriate compensation in
the context of civil liability. These applications converge, whether
in contractual or tort liability, in their attempt to find a true balance
between the harm suffered by the injured party and the
compensation awarded. The issue of determining The appropriate
compensation for damages in the context of civil liability has two
powers, namely the role of the will in determining it, and the



authority of the court, as the will has an important role in
determining the appropriate compensation for contractual liability,
whether in Iragi law or in comparative laws, and the role of the will
appears through the requests submitted by the injured contracting
party to the court, including requesting monetary compensation with
dissolution, or adhering to compensation in Kind, such as execution
at the expense of the debtor Or to return the situation to what it was,
or to request the return of the same in the case of similar things, and
the will also plays a role in determining the appropriate
compensation for damages in the case of contractual compensation
or a penalty clause. These applications are stipulated in the laws
under comparison, and in French law, a request to reduce the price
Is added to them by the injured party.

Although Iragi law has given the creditor harmed by the non-
performance of the contract several options to compensate for the
appropriate damage, at the same time it has given the judge the authority
to choose the appropriate method for compensating the damage. The
court is the one that authorizes the permissibility of implementing the
contractual obligation at the expense of the debtor or not in non-urgent
cases, and then it has the right to refuse implementation at the expense of
the debtor. It shall, in its discretion, choose another method to
appropriately redress the damage suffered by the aggrieved creditor. It
shall have the authority to grant or reject the request for rescission, and it
shall also have the authority to amend the value of the penalty clause,
increasing or decreasing it.

Within the scope of tort liability, the will plays a role in
determining the appropriate compensation for damages. The injured
party may request appropriate compensation in cash or in kind, and
French law adds an amicable settlement. In addition, the court has
broad discretionary power to determine the appropriate
compensation for damages in tort liability lawsuits, but it is bound
by the injured party's requests and the surrounding circumstances.
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