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(1) Although it may be clear that a valid cantraes has been mad,it will still be necessary to
determine the extent of the oblgations that it creates.lts map must be drawn mits features
delineated and its bunodaries as certained..It must first be discovered what when these
have been established , it does not follow that they are all of equal importance .One
undertaking may be regarded as of major importance the breach of entitling the injured
party to end the contract .The breach of another ,though demanding compensation ,may
leave the contract intact of rules of valuation have therefore to be elaborated .Moreover
the contents of the contract are necessary confined.To ththosee those that appear on its face
.The parties may have negotiated against a background of commercial local usage whose
implications the have tacitly assumed ,and to concentrate solely upon their express
language may be to minimize or to distort the extent of their liabilities .Evidence of custom
may thus have to be admitted .Additional particular contracts ,which will operate despite
the parties ignorance or even ,in exceptional cases ,contrary to their intention .Finally ,the
course may read into a contract some further term which alone makes it effective and
which the parties must be taken to have omitted by pure inadvertence .All these
implications ,customary, or judicial,may be as important as the terms expressly adopted by
the parties. G.C.Cheshire ,C.H.S.F.Foot ,M.P.Furm stone:The law of rontract ,London
,1972.P.1.0.6.
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(3) The normal contract is not an isolated act ,but an incident in the conduct of business or in

the framework of some more general relation such as that of landtord and tenant .It will

frequently be set against abackage of usage ,familiar to all who engage in similar negotiations
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and which may be supposed to govern the language of a particular agreement .In addition
,therefore to the terms which the parties have exepress adopted ,there may be others imported
into the contract from its context ,and they ,like their prototypes .may assume the character of
conditions or of warranties .These implications may be derive from custom or they may rest
upon statute or the may be inferred by judges to reinforce the language of the parties and
realize their manifest intention . See G.C.Cheshire ,C.H.S.Fifoot ,M.P.Furmston :69.p.141.
(1) (Identification of implied terms in a contract, implied terms are those that are declared to
be part of the contract even though the parties have not consciously included them. The
contract if is satisfied that the addition is necessary to make the contract replect the true
intention of parties .GEOFF Monahan David Barker :Essential contract law: cavended
puplishing .(Australia )
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3- As a general rule, however, no formality is needed. A contract may be made wholly by
word of mouth, or wholly in writing, or party by word of mouth and partly in writing. If the
contract is wholly by word mouth, its contracts are a matter of evidence normally submitted to
a judge sitting as a jury. It must be found as a fact exactly what it wase that the parties said.
See G. C. Cheshire and others, op, sit, p107.
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1 - See Act (4) (Subijct to thisand any other Act, a contract of sale may be made in writing
(either with or without seal), or word of mouth, or partly in writing and parlty by word or
mouth, or may by implied from the conduct of parties)
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(2)The case of Taylor v. Caldwell involved a contract between (A) and (B), in which (B)
agreed to use a music hall to hold several concerts on specific dates, along with access to
the adjacent garden for rehearsals, in exchange for £100 per day. However, six days before
the scheduled performance, the hall was destroyed by fire and collapsed due to a worker
leaving a lit stove on its wooden roof. As a result, it became impossible to hold the agreed-

upon concerts, making the performance of the contract impossible. (B) sued for damages,
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claiming that (A) had breached the agreement.Judge Blackburn ruled that the contract was
frustrated and stated that impossibility serves as a valid excuse if the contract depends on
the existence and continued availability of a specific person or thing. He emphasized that
both parties must recognize that the continued existence of the subject matter is
fundamental to the contract. Therefore, such a contract should not be considered an
absolute contract. Lord Blackburn further explained that in such cases, there is an implied
term that exempts both parties from their contractual obligations when performance
becomes impossible due to the destruction of the subject matter, without fault or
negligence from either party, ANDREW ROBERTSON and JEANNIE PATERSON ¢
CONTRACT CASES and MATERIALS « Thomson Reuters <op.cit. p.580.S
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(V) Likewise, Lord Scruton stated in 1918 in Reigate v Union Manufacturing Co [1918] 1 KB

592, at 605 that we cannot assume the existence of an implied term in a contract unless it is

necessary for practical considerations to give the contract the necessary effect. ANDREW

ROBERTSON AND JEANNIE PATERSON « CONTRACT CASES and MATERIALS «

op.cit.<p.149.

(2) Said Scrutton L.J 1918(if it is necessary in the business sense to give efficacy to the
contract).see G.C. Cheshire and others, op, cit, p163.
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(4) The Article(55\1)of Sale of goods 1979 ACT states( Where a right« duty or liability would

arise under a contract of sale of goods by implication of law« it may subject to the

M2Unfair Contract Terms Act 1977) be negatived or varied by express agreement« or by
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(1) 13.-(1) Where there is a contract for the sale of goods by sate by description« there is an
implied condition that the goods will description.correspond with the description. (2) If the
sale is by sample as well as by description it is not sufficient that the bulk of the goods
corresponds with the sample if the goods do not also correspond with the description."
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(3) This is what is stipulated in the third paragraph of Article 13 of the English Sale of Goods
Act of 1973: “The sale of goods by description does not deprive it of being a sale by
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description merely because the goods were selected by the buyer while they were offered
for sale or lease. Article (13/3) states ( A sale of goods is not prevented from being a sale
by description by reason only that« being exposed for sale or hire«they are selected by the
buyer.)

(1) Henry Campbell< Black's Law Dictionary - Sixth Edition <Publisher: West Group««
1990¢p.222.
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dsas viey C&F aadly sl (N Gard & dsw Lad el (o aiiig SS lonian duiw e
A lgins vie Galallad) of @llgus 35l ang ¢ ad¥) @G dallia ey 4dll Lol ang deliad)
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. I PART 1979- Act el ¢ sS8 paladl SU ¢ 3adl 13V Al (g alai¥) ailiad) aon o 350 540 (V)
Goods of Sale 3 - FORMATION OF THE CONTRACT- Contract of sale
(1) One of the reasons which revolve around the implied clause of Article (14/2) is the case
of Mash & Murell Ltd v. Joseph Emanuel Ltd. The fact of this case revolves around the sale
of the product spring potatoes which were shipped on the SS lonian and shipped from the port
of Limassol in Cyprus to Liverpool and the sale C&F. When the goods arrived they were
found to be damaged and unfit for human consumption. Lord Debulk found that when they
were shipped they were not to reach the next port of call. There is a guarantee because it
remains of good quality for a reasonable period of time sufficient for them to reach the port of
arrival and Liverpool and also for them to be disposed of afterwards. The claim that the
guarantee of quality had been fulfilled was final. However, the court overturned the judgment
on the basis of fact and not law, as the authority found that the stoppage was due to extreme
heat and a shortage of Messi. Therefore, Lord Debulk’s judgment can be considered to be

correct from a legal point of view.
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(1) Act (15) states:( Sale by sample " 1 — A contract of sale is a contract for sale by sample
where there is an express or implied term to that effect in the contract) .
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(2) Among the judicial precedents on the application of Article (15) is the 1956 case of Steels
& Busks Ltd., which contracted to purchase rubber from Bleeker B & Ltd. for use in the
manufacture of corsets. It was stipulated that the goods should be identical to the rubber
previously delivered. The court considered that such a clause made the sale by sample. It
became clear to the buyer after using the sold item that it did not conform to the previous
batches, as it became clear that the rubber contained an invisible chemical compound,
PNP, which stained the corsets. The court found that there was no breach of the implied
condition stipulated in Article (15), paragraph (2/a), as the goods were identical to the
sample. There was also no breach of Article (15), paragraph (2/c), regarding commercial
quality, because this rubber was suitable for commercial purposes when the rubber was
washed or equalized. See: Benjamin< J. Benjamin's Sale of Goods. 9th ed.c Sweet &
Maxwell« 2018« p.315.

2 - In a [F relevant contract for the hire of goods] there is an implied condition on the part of

the bailer that in the case of a bailment he has a right to transfer possession of the goods by

way of hire for the period of the bailment).
In a [Férelevant contract for the hire of goods] there is also an implied warranty that the )

bailee will enjoy quiet possession of the goods for the period of the bailment except so far as
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the possession may be disturbed by the owner or other person entitled to the benefit of any

charge or encumbrance disclosed or known to the bailee before the contract is made).
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(3) It is a wall- wstablished rule that a contract may be subject to terms that are sanctioned by
custom, whether commercial or otherwise, although they have not been expressly mentioned

by the parties. See G.C. Cheshire and, others, op, cit ,p141.
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(4) In the 1836 Hutton v. Warren case, the court established, through local custom, that a
tenant of agricultural land was obliged to cultivate it in a certain manner appropriate to the
type of location of that land, and that upon termination of the lease, he was entitled to a
sum of money representing fair compensation for the seeds he had planted and the labor he
had expended in cultivating the land. The Court of Exchequer stated in its ruling that these
terms derived from custom must be included or incorporated into the contract, in addition
to the necessity of interpreting the contract in accordance with custom.. see: Cheshire and

othrers: op. cit. p.174.
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1 -Terms implied by the courts: The general approach of the courts is that they are reluctant to
imply terms. The parties are generally expected to take the trouble to set out the provisions of
their agreement in full. A contract in which certain terms are implicit clearly gives great
opportunities for dispute, and the courts have been reluctant to give any encouragement to
parties to try to escape from contractual obligations on the basis of some term which was not
stated, but which is now alleged to be of great significance. There are certain situations,
however where this reluctance is overcome, and terms are implied. When the courts do this,
they run the risk of suggesting that all contractual issues can be resolved by deciding what the
parties must have agreed at the time of the contract that is, the myth o presentation’, A
'relational’ approach would recognise that not all issues can be solved in that way, in particular
where a contract or a contractual relationship develops over time. This would allow a more
flexible approach to the implication of terms to deal with particular situation. See professor
Richard ston: the modern law of contract. Cavendish publishing Limited, London, 2002, p206
(2)hillas and .cov.acros Itd« 1932.all e.r.rec p.494 sras : SN L )l ve dllue Gaua sl 43l lia

_Tq‘lua cé.i\.m



() hanall gl o Y Aale L )

il a5 G e aaed el 5l 05K o o talal e sl ol @3 el -
gy (oSl Ldle f bl dalla 0585 o Qs oSl Yiia f Blow saliow (e

Samuels V.davis, 1943.2all . ) dizd 4 45N Sl oa) cuad sl

iadf gl piaas 4eld e il Canda sas e aal 30 ails Leatliy (asts ally (.3
A A sl ) Al e L) kb of el @l e elgil) g cade el dag))
daSan i Ol ady e adia ddde edall dan lee dlenial ade eddll 45 adaind
agall LSl algag Jae die gl ailias a die cllia €13 Lo 3lay ¥ L Jlgaadl 1 il
e papall lalla Gl il s$ of oallad) DS 3
Aaulss leiiad Jpaaad LYY O papdy Y Y @iam of oS 3 8 Yled 0 sgad) olac)- ¥
Cigall dgalgal agutls disledy CHLY) OIS Lo Dmas ashs A1) duadi iiay oalillh dianall 25l
SEYL Aalaiall el 4l Aleall o (aall dlaall Adladll aws Ll Al ey 5 4l
s (MOORCOCK 1889 ,14P.D.64 THE) dizi Pla (e ealiad (Ko dall Alladl
Jraadl Caliaall Chamys Jals Jlesicl ade Calicd) g 38 Cilicd)l ol gaildy (adbs

AV oa il jaan ¢ g ka1 (a8 S8l (5alie 1 Suial) dren 23 2 (V)
(2) Thus in Samuels v. Davis (the plaintiff was a dentist who agreed with the defendant to
make a set of teeth for the defendants wife. The teeth were made and delivered« but the
defendant refused to pay for them on the groud that they were so unsatisfactory that his
wife could use them. The was controversy as to whether the contract was for the sale of
goods or for work and materials« but the court of Appeal held that« in circumstances of the
case« the question was irrelevant. If it form« the provisions of the sale of goods act=
applied, if the laater< they would import into contractc on the analogy of the Act¢ a term
that the teeth should be reasonably fit for their purpose ¢ s pbinse 2ale s a4l jLie
YYAGa (Gl sdian ¢ 40 jle Al s jlai¥ g B jall (4 g8l 8o jaliaa s anall (gl o) i)

TAMGa (Bl jaas dll de s jllae 2y galad) L (7)
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.Co [1918] 1 KB 592, at 605) .

(1) Bowen LJ explained this reasoning as follows: Both parties knew that the jetty was let for
the purpose of profitc and knew that it could only be used by the ship taking the ground and
lying on the ground. They must have known« both of them« that unless the ground was safe
the ship would be simply buying an opportunity of anger and buying no convenience at all¢
and that all consideration would fail unless the ground was safe. In fact¢ the business of the
jetty could not be carried on unless« | do not say the ground was safe« it was supposed to be
safe. Bowen,l,J, explaned the nature of implication( I belive if one were to take all the
cases, and there are many, all of them the law is raising an implication from the presumed
intention of the parties, with the object of giving to the transaction such efficacy as both
parties must have intended that the at all events it should effect by the implication is to
give such business efficacy to the transaction as must have been intended at all evevts by

both parties who are business men. See G.C. Chesire and others, op, cit, p162-163.

(2) (Ordinarily it appears to be accepted that the provision to be implied must be necessary in
the “business sense” to give efficacy to the contract) see: Andrew Robertson And Jeannie

Paterson« Contract Cases And Materials¢ op.citc P.149.
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(2) The article 25 of 1980 United Nations Convention on Contracts for the International Sale
of Goods states: “A breach of contract committed by one of the parties is fundamental if it
results in such detriment to the other party as substantially to deprive him of what he is
entitled to expect under the contract« unless the party in breach did not foresee and a
reasonable person of the same kind in the same circumstances would not have foreseen

such a result”
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(1) (breach of contract is unfair refusal or failure on one of the parties to the contract to fulfill
any duty imposed under the contract and usually dy refusing to performance or delayed
performance or defective performance) see. David M. Walker: The oxford companion to law
clarendon press, oxford, 1980, p149. ¢(naall Clua e (gadall o) JY) 285 ;s (ibise 2ale 3 (e i
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(1) In English law, there are two types of breach. The first is called actual breach, which
affects the main point of the contract, and is gradually called total breach. It is the duty of
the creditor to prove that the debtor failed to perform the obligation in accordance with the
specifications currently applicable to this obligation in the contract, or by proving that the
contracting party did not have an express or implied intention to perform the obligation,
which is called total breach. Breach occurs during actual performance if one of the parties
to the contract explicitly imposes it. See: J . W. Carter : Breach of contract « the law book
company limited <sydney« 1984« p3

(2) The second form is represented by the failure to implement the obligation related to the
contract, or performing the obligation in a manner different from the contract, whether in
terms of its quantity or type, and it is called partial breach.. See: Anson wlliam Reynell «
Anson's law of contract « 26th ed « oxford university press¢ 1984 « p507.
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GBI s e Laylay

Vo Badl jlad) e Panalpina 4S54 caie (National Carriers Ltd NCL)  duad 4

Baal ddaall dbalud) asdle 3k oo gagiwall ) Jedall samgll Al ciilSy g agiual lgin

Aaiiul (ye Panalpina cueis dllig cilad Alla 3 el 5yslaall DL Alls (Y ched cppie

(1) Under English law, both parties are under an absolute obligation to perform the contract
accurately. The only case in which a party may be relieved of this duty is if a fortuitous
event, through no fault of that party, makes the performance of the implied contractual
obligation illegal or impossible. This situation is called frustration of the contract, and it is
applied restrictively. Guest: Anson’s law of contract¢ op.cit. 546.
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(1) National Carriers Ltd (NCL) granted Panalpina a 10-year lease of a warehouse. The sole
means of accessing the warehouse was via a road which was closed by the local authority
for 20 months« because a neighbouring property was in a dangerous condition. Panalpina
were thereby prevented from using the premises for that period« and they failed to pay rent.
NCL brought an action to claim the unpaid rent. The lease had not been frustrated. The
doctrine of frustration was: in principle« applicable to leases in exceptional circumstances.
Although a lease is more than a simple contract because it creates an interest in land« this
does not preclude the possibility of the doctrine applying to leasehold agreements. The
interruption of 20 months in a 10-year lease was not significant enough to destroy the
entire contract and-« therefore« Panalpina were obliged to pay rent for the full term.=.
=Available at: https://www.lawteacher.net/cases/national-carriers-v-panalpina.php last
visit at : 5\12\2024.
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(3) The Article(15)of Sale of goods 1979 ACT states( B-In the case of a contract for sale by

sample there is an implied condition: (a) that the bulk will correspond with the sample in

quality; (b) that the buyer will have a reasonable opportunity of comparing the bulk with

the samplet (c) that the goods will be free from any defect¢ rendering them

unmerchantable« which would not be apparent on reasonable examination of the sample.

(C) In subsection (2)(c) above "unmerchantable” is to be construed in accordance with
section 14(6) above.)



Y (i) ol 1Y) Y A R

et

e Aogene i —:sh Y cdiall 3 agull Baaal Jlae ) (Oatials Cagl) sl Calug
Dia O Lage Loy D) ol o Gumy Bpsiad) eI 8 0 BaadY1 (e 0585 Bpaall 353
Gl & 3al) g mall Ciplall Jaess Fundamental breach, sl Ly sa Y3U4) (S Lgils
gl aaf Jan e Bl cpalaaadl (Sarg (DAY 828 culS Laga ciliargailly caiall elgd)

L) ABS p dimpiday &) a2y Unjd 2sial)

Gl 53 L 9 el o e Bieal) Dakel) SLIEIYL DAY dals ol Qi
21 OIS 1y (Uayd e 4 Jaall eal) il o e @aal Q5 Ll Sl elg] alla 8
dalya Gl 3l o aill s aty Uayd yiiel elY) cg lety (gie i lety Lad Jla)
paly el OIS 1Y) QS pagl) s (Aol b b Jayall B e saie a1 Liea st e
Ol 8 Jl ade Leoas ) 4 13y Dlja o) 8 cuae iy slehe sy el o
le olaalaiall Jajial 130 &3) (Y/AT) salell alias sie siiny (53 ((olatY) ae 3ms (g8 3 ¢ Aal
S Db La cdbiadill of Lglll Jilad) (an o GUEY) s Al 8 dhaie il 05 Y )
5 Y o lede BUEY) S Al Al el CulS Gy cdiaie e Sal) day cpalaiall ) Jlec
Al Lpagn e Ll Jass ol L 830 La ol ks addey casn e dilae 055 ¢
NELYTE

Al g enal) g AN LS cililaal) Ly

ANV Y G o3l daa (Gea llae .\‘ﬁeﬂ: (\)

ANV Y a3l Hdan (Gaa llae 32 VJB (V)

(Gls Hdaa sgs)':\ls.ﬁ./\} qﬁ\)ﬂ\ O glall ‘;5 o yliaa g ‘f\.‘ual\ Lﬁ-ﬁ’d‘ ("Uﬂ\ij‘ o (mbaeaale 2 - (T“)
YV a



AY) oo (ol (gl o) SV ASSY Bl eV A L0 )

et

DAY 8 N caie el (apll daadly siall 8 (gl 2 8 (Warranty) glecall
e Y cpareal (ge Aald) b alody Wily cLgiie Sl Jlae¥ ) peaid) Coylall Jsin V4
O AeSaally Auvie 354 o lilacally Jgpall e S5 Daiall e ) Lald 4yl e calal
g ANl Cagylas Aall HLaeV) a3V e Ulen o Uapd ey Losaa o die S 3
™) Fiaca lagiy ol 2\3:1)4 Tagh agull @l culg

GYe culual oLl Bettini »3ill cus Bettini v. Gye 1876 1 Q.B.D 4ucad elly (104
Bettini _ali mjall U ol diw  ojpums 8y o Galy ¢ ol (8 bugY JUaiy) sl
&b Bettini Al oL deSadl) cacad diguie Sl jlie) ) Gye ads Les Cpasy jseanl) b
Ol b Gall V) axs Yy cdilacas YA V) Biay Y gecanll

DAY 2y (DAY Jaar dpdall Dlgsedll asli ISV OglAll A A i 1agg
Sl sl b S Yy e o lasya ) K1Y Ll (kg ) peal) dala e
ade oy Uad aaliil) bty cpaal) ol e a3 (Wadl Qulid e d8laiall dulggene agiti (el
GsS oo DRl Ciyars o) Cuadl Sk Y1 et paldil) aoliien Yy Laskell dlgies

Asial) Adgsenal) alB Y (525 Leagia (sb DAY ¢ Jiaa 5l miyea (gaie A5l (IS DAY

(1) Dobson, P.: Charlesworth's Business Law. 16th ed., Sweet & Maxwell, 1997, p. 341
Y0 a Yo VY (e Anala ¢s ISV (A b kel £oalae Sl dan a3 (V)
(3) An example of this is the case of Bettini v. Gye 1876 1 Q.B.D., where Bettini had
undertaken to sing for Gye, the Italian manager of an opera in London, and had agreed that
he should be present six days before the performance. Bettini was two days late, which led
Gye to consider the contract void. The court ruled that Bettini's lateness to appear
constituted only a breach of warranty and only gave the right to damages. Available at:

https://www.lawteacher.net/cases/bettini-v-gye.php last visit at ;: 8\12\2024.
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(1) In English law, the usual effect or penalty for breach of a contractual clause in case law is
monetary compensation, unless the contracting parties expressly or implicitly agree to
resort to rescission of the contract in the event of a breach by one of the contracting parties.
Chris turner : contract law « routledge london and new york « 2014« p 202.

(2) If the debtor refrains from fulfilling his obligations completely or fulfills them partially,
he is considered to have breached them in a manner that allows the creditor to request
rescission by his sole will, without prejudice to his right to claim compensation as a
supplementary measure.rrichard stone and james devenney: the modern law of contract «

eleventh edition « routledge london and new york « 2015 < p 453 ..
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(1) Richard Ston « Q&A Contract Law ¢ Routledge London And New York « 2013 « P 180
Yoa ilbu Huas dlle HllS ne iy el ad) L

(2) The Article(12)of Sale of goods 1979 ACT states(there is an implied condition on the part
of the seller that in the case of a sale he has a right to sell the goods« and in the case of an
agreement to sell he will have such a right at the time when the property is to pass) and
The Article(13) states (Where there is a contract for the sale of goods by Sale by
description« there is an implied condition that the goods will description.correspond with
the description. (2) If the sale is by sample as well as by description it is not sufficient=
=that the bulk of the goods corresponds with the sample if the goods do not also
correspond with the description.(3) A. sale of goods is not prevented from being a sale by
description by reason only that< being exposed for sale or hire« they are selected by the
buyer.(4) Paragraph 4 of Schedule 1 below applies in relation to acontract made before 18
May 1973) and the article (14) states( Except as provided by this section and section 15
Implied below and subject to any other enactment: there is no implied terms about
condition or warranty about the quality or fitness for any quality a particular purpose of
goods supplied under a contract of sale. "(2) Where the seller sells goods in the course of a
business<there is an implied condition that the goods supplied under the contract are of
merchantable quality) and the article (15) which states( 1)A contract of sale is a contract
for sale by sample Sale by where there is an express or implied term to that effect in the

sample.
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(1) The Claimant (Poussard) was an opera singer. She was contracted by the defendant to
perform in that capacity for a duration of three months. This was to subject to certain
conditions« such as a salary of £11 per week:« a start of “on or about” the 14th of November
and an option to re-engage the Claimant’s services for another three months for a salary
not exceeding 14 pounds per week. Instead of the 14th of November however« the launch

performance was subsequently scheduled for the 28th of November:« to which the Claimant
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gave no objection. However« she fell ill just before the start of the opera and could not sing
for the first three days. The defendant hired another singer as potential cover and then
actual cover when the claimant could not sing for the first three days of performances.=
=Once the Claimant was well again« she wanted to take up her position in the performance
but this was refused by the Defendant. An action for wrongful dismissal was then launched
against the defendant. At trial¢ the jury found in favour of the defendant and awarded them
the right to claim £83 from the Claimant: as it had been reasonable to hire her replacement.
The Claimant appealed against this¢ the Decision/Outcome: It was held that failure to turn
up did amount to a breach of a condition of the contract as this went to its very root and
that Spiers were therefore free to rescind the contract. Available at:

https://www.lawteacher.net/cases/poussard-v-spiers.php last visit at: 11\12\2024.
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(2) English law precedents on breach of implied contractual obligation that deprives the
contracting party of the purpose of the contract are in Liverpool City Council v Irwin
(1977). The summary of the case was that Mr. and Mrs. Irwin were tenants of an apartment
in a building owned by Liverpool City Council. They complained about the poor condition
of the common areas in the building (stairs, lighting, and elevators), which made living
difficult and unsafe. The tenants refused to pay the rent in protest against the poor
conditions. Liverpool City Council then filed a lawsuit against them to recover the rent
due, while the tenants claimed that the council had breached its obligation to maintain the
common areas. The judge ruled in favor of the tenants because the purpose for which the
contract was concluded, which was to make the apartment fit for habitation, had ceased to
exist. Available at: https://www.lawteacher.net/cases/liverpool-cc-v-irwin.php last visit at:
11\12\2024.
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(1) The Hansa Nord — 1976( Pursuant to a contract of sale a German company agreed to sell
a Dutch company 12:000 tons of citrus pulp pellets for use in cattle feed. A clause in the=
=contract stipulated that the shipment is “to be made in good condition.” The buyer sought
to reject the goods on the ground that “not all of the goods” were shipped in good
condition. However« all of the goods were usable for the same intended purpose. As a
general rule< whether a contractual breach entitles the other party to repudiate the contract
depends on whether the breached stipulation« on the contract’s construction¢ constitutes a
‘condition.’ In the case law following the Sales of Good Act 1893« the right to repudiate is
the breach of a condition or if it is so substantial as to go to the root of the contract. On the
facts« firstly« in assessing the term “shipped in good condition<” the Court viewed that the
buyer should not have a right to reject an entire cargo shipment due to ‘some’ goods being
in bad condition. Thus:« the term must be construed as an intermediate stipulation and not a
condition« the breach of which does not give the buyer the right to reject the goods but
solely a right to claim for damages. Secondly: as all of the goods are usable for the same
intended purposes: there is no substantial breach of the term that goes to the root of the
contract. Accordingly« the buyer did not have the right to reject the goods but solely to
claim for damages for the breach of an intermediate term. Available at

https://www.lawteacher.net/cases/the-hansa-nord.php last visit at: 6\12\2024.
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(2) If a curious third party passes by the two contracting parties while they are busy
concluding the contract and suggests to them out of curiosity that this clause be included in
the contract, they will interrupt him sharply and respond to his suggestion with the phrase
(Oh of course, it is a natural thing) Edwin Peel« Treitel: the law of contractc 12th edition:
sweet and Maxwell« 2010¢ p.54..
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(1) In the 1956 case of Spring v. National Amalgamated Stevedores and Dockers, the
defendants agreed with a union in 1939 to apply certain rules governing the transfer of
members from one union to another. This agreement later became known as the
Bridlington agreement. In 1955, the defendants agreed to admit the plaintiff as a member
of their union in breach of the agreement, even though the plaintiff was completely
unaware of the rules set out in the agreement. The Supreme Committee of the Trades
Union Federation learned of this breach and ordered the union to expel the plaintiff from
its membership. The union subsequently expelled him. The plaintiff then filed a suit for
breach of contract against the union, seeking to have the expulsion order quashed. During
the pleading, the union argued that there was a clause in the contract concluded between
them and the plaintiff stipulating respect for the rules of the Bridlington Agreement, but
the court rejected this argument and insisted on annulling the dismissal decision. The court
based its decision on the standard of the curious third person and stated that if this third
person had asked whether the Bridlington Agreement had been included in the contract
concluded between the union and the plaintiff, the plaintiff’s answer in this case would
have been: (I do not know anything about this agreement) instead of the usual answer (Oh,
of course, it is normal). Available at: https://ipsaloquitur.com/contract-law/cases/spring-v-

national-amalgamated-stevedores-dockers-society-no-2/ last visit at : 7\12\2024.
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(2) The main goal of compensation is to place the injured party (the creditor) as far as the
amount of money that will be paid to him is concerned:¢ in the same position that he would
have been in if the damage had not occurred« and it will befall him as if the contract had
been implemented and no breach had occurred in the first place« noting that in every case
In English law« compensation should be determined according to the value of the loss «see
Philip s.james.M.A« lutroduction to Euglish Law <ninth Edition. Butter Worths¢ London
1976. P. 256.
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(1) Richard Ston « Q&A Contract Law« op.ct.p.127.

(2) Jill poole: Textbook on contract Law, 8th ed oxford university press. 2006« p374.

(3) E. Allan Farnsworth. contracts. fourth Edition Aspin publishers. New york. 2004 p734.«
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(1) Among the judicial precedents that confirmed monetary compensation as a penalty for
breach of contractual obligations is what was stated in the case of Lombard North Central
PLC v Butterworth [1987] QB 527, where Lord Debulk stated that “any failure to perform
one of the contractual obligations creates an obligation on the party in breach to pay
monetary compensation for the loss that he suffered as a result of the breach. Available at:

https://www.isurv.com/directory record/4235/ lombard north

central plc v butterworth last visit: 23\12\2024.

(2) The basis for compensation for breach of an implied contractual obligation in English law
is that it should be monetary, and the judge estimates it at a sum of money, which is the
common compensation in contractual liability lawsuits. However, there is nothing in this
law that prevents compensation from being in kind and not in cash. What is meant by in
kind compensation here is not the contractor’s performance of the exact thing he
committed to, as the performance of the exact contractual obligation is the general
principle. Rather, what is meant by it is what constitutes compensation for breach of
contract, when monetary compensation is unable to redress the damage in a fair manner, so
compensation in kind is resorted to. However, the ruling issued by the judge obligating the

contractor to perform the exact thing he committed to in the contract is a type of


https://www.isurv.com/directory_%20record/4235/%20lombard_%20north_%20central_plc_v_butterworth
https://www.isurv.com/directory_%20record/4235/%20lombard_%20north_%20central_plc_v_butterworth
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compensation, as this is considered appropriate redress for the damage. SEE: Paul

Richards. Law of Contract. Thirteenth Edition. Pearson Education Limited. 2017. P.602.
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(3) P.S.Atiyah : J. Beatson <D.R.Harris «Chitty on Contract « 25th edition « vol 1 ¢ sweet &
Maxwell < London « 1983 < p 570
(4)This rule is called in English law “just or equitable compensation.” A.G.Guest: Anson's

Law of contract « op« cit « p558
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(1) The general rule in English law is that compensation is based on the plaintiff’s loss (loss
to the plaintiff) and not on the gain made by the defendant (gain to the defendant). It is
done by compensating the financial damages that befall the creditor due to the debtor’s
breach of his contractual obligations, express or implied. Accordingly, the loss is defined
here as any harm to the plaintiff’s person, property, or an amount of his wealth as a natural
consequence of the breach, and it is compensated for regardless of its cause, whether it
resulted from intention or negligence, and it is the cause of the liability of the breaching
contracting party, unless he caused it and had a reasonable excuse, an exempting reason, or
a license. See:William Geldart « Introduction on English law (originally Elements of
English law ) 9th edition « oxford university press <New York «p 128
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(1) Compensation for a profitable mistake in English law is achieved by obligating the
debtorto give up to the creditor any profits he obtained by exploiting his credit position,
such as if the defendant is the plaintiff’s agent, and the agent fails to maintain the client’s
secrets in order to obtain profits resulting from the disclosure of those secrets. Sir Guenter
Treitelc The Law of Contract« « op.cit « p 324-325¢
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(1) One such case is Hadley v Baxendale (1854), considered one of the most important
cases in English law relating to breach of contract. The court held that the defendant was
liable to compensate the plaintiff (Hadley) for loss of profit, provided that the loss was
"foreseeable™” by both parties at the time of entering into the contract. Although the actual
damage (loss of profit) was not precisely foreseeable, the court nevertheless awarded
compensation. Robinson v Harman (1848) is also a fundamental rule in English contract
law, as the court ruled that a plaintiff is entitled to full compensation for damages resulting
from breach of contract, even in the absence of direct material damage. In this case, a lease
was cancelled due to breach by one party, and the defendant was required to compensate
the plaintiff for damages resulting from the cancellation, even if there was no actual
material damage. Available at: https://www.lawteacher.net/cases/robinson-v-harman.php ¢
last visit at 22\12\2024.
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Abstract

Contractual obligations are not limited to enforcing -explicit
commitments stated in the contract but extend to obligating each party to
fulfill what is deemed necessary for the contract's implementation. This is
based on the nature of the obligation within the contract and in accordance
with legal provisions, customary practices, and principles of fairness. These
obligations arise from implicit or unspoken terms embedded within the
contract. While the majority of obligations between contracting parties are
typically explicitly outlined within the contract, certain essential obligations
might be overlooked or omitted, either unintentionally or due to a lack of
foresight. Additionally, some contractual obligations inherently exist in every
contract without needing explicit mention. In such cases, contractual
obligations can be presumed based on the implicit terms of the contract or
incorporated to address deficiencies resulting from the absence of these
obligations. An implied contractual obligation reflects the expression of intent
through actions or circumstances that cannot be understood without
assuming the presence of intent. These obligations are applied based on legal
principles, even if they are not explicitly stated in the contract. Breach of
these obligations results in legal liability for the breaching party,
necessitating compensation. This study examines the stance of Iragi and
Common laws on implied contractual obligations, the consequences of their
breach, and the court's authority in determining compensation. It employs a
descriptive-analytical approach as well as a comparative method to highlight
differences and similarities between the two legal systems. The study is

divided into two chapters: the first focuses on the nature of implied
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contractual obligations, while the second addresses the rules governing such
obligations. The study reached several conclusions, including that
compensation for breaching an implied contractual obligation under Iraqi
civil law is determined based on the extent of harm suffered by the creditor
due to the debtor's failure to fulfill their implied contractual obligations.
Compensation aims to restore the situation to what it was before the contract,
compensating the injured party for direct damages. In contrast, under
Common law, compensation seeks to place the injured party in the position
they would have been in if the breach had not occurred, effectively simulating
the intended performance of the contract. Despite these differences, both
legal systems share similarities in their approach to compensation, with some
variations.

Keywords: Obligation, Contract, Implied Obligation, Breach, Termination,

Iraqgi Law, Common Law.



