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Summary

Summary

The thesis targets a delicate multi-dimensional and multi-level problem
represented in the conflict of some of the fundamental provisions included in the Iraqi
criminal legislation with the constitutional rule approved by the Constitution of the
Republic of Iraq for the year 2005 AD,

which is:

(The inadmissibility of enacting a law that contradicts the constants of the provisions
of Islam), which is one of the foundations and principles governing all legislations,
whether they were prior to or subsequent to the issuance of the constitution, in
accordance with the principle of the supremacy of the constitution and its centrality at
the top of the state’s legal system.

And since this topic is dangerous and sensitive, it requires a special philosophical
and intellectual research, so scientific and methodological standards have been
followed that are commensurate with the content of this topic and the overlapping
problems it may raise at the jurisprudential, legislative and even judicial level.

One of the first of these criteria is to present a well-articulated jurisprudence idea
for research, which is the concept of the constants of the provisions of Islamic Sharia
to determine the scope of the conflict between them and the provisions of man-made
criminal legislation, trying to reconcile the two provisions as much as possible to
ensure the purification of the positive criminal legislation from the sources of conflict
with the constants of Islamic criminal legislation and the replacement of effective
rules Acquired constitutional legitimacy in a way that preserves the legal life of
criminal legislation.

A scientific and analytical approach has been selected to discuss this topic and
another comparative approach with some of the legislation in force in light of
constitutional systems that establish a central position for the noble Islamic Sharia in
the field of legislation and according to a research structure that consisted of three
chapters.

The first chapter contained the policy of the constitutional legislator in the
provisions of Article Two of the Constitution, where the first topic included the
policy of the constitutional legislator to include the Islamic religion in the
constitutional document. At the heart of the topic, where he examined the
constitutional legality of some objective criminal texts that conflict with the constants
of Islamic law. The first topic contained the constitutional legality of some crimes of
adultery in the Penal Code. The second topic dealt with the constitutional legality of
the crime of drinking alcoholic beverages. With the completion of the objective
criminal framework, the path of the research moved to the framework The procedural
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Summary

criminal in the third chapter, where this last chapter dealt with the constitutional
legality of some procedural criminal texts in conflict with the constants of Islamic
Sharia. The first topic dealt with the constitutional legality of criminal proof, while
the second topic examined the constitutional legality of sentencing for theft.

The thesis ended with a conclusion that included the researcher’s findings and
the ideas and observations that she had, and after that the researcher does not claim
that she has reached the limit to which her ambition and desire, as she does not spare
any effort to achieve the goal
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