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Summary

Summary

In the name of God, the Most Gracious, the Most Merciful
Abstract

First: Definition of the subject: The law exists to organize the community through
legal rules with all its kinds through the protection imposed by the legislator on
everything that he finds worthy of such protection, and these rights cannot enjoy this
protection unless it aims to achieve a legitimate interest, whether was it related to
society as a whole or to one of its members. These interests represent the basis of the
legal system. For this reason, the law is seen as a social system that aims to satisfy the
social needs and interests of individuals by giving them protection. We find that the
rules of criminalization and punishment aim to protect the fundamental interests that
we find its basis in the right in life , the right in safety of the body and the right in
property, we find this by criminalizing behavior that affects those rights as they are
worthy of protection, and imposing the penalty prescribed for anyone whose behavior
violates those rights in order to achieve the social interest, provided that this is not at
the expense of another interest that is also worthy of protection. The penal
procedural rules came to regulate the conduct and determine the procedures to be
followed to necessitate the society’s right to punishment, provided that this does not
lead to prejudice the interests of individuals and accordingly, the essence or content
of the criminal procedural rule is the balance between two opposing interests,
namely, the interest of the individual and the interest of society. All of this is linked
to the procedural legislative policy that aims to advance and change the social and
political reality within the state to express the ideals contained in constitutions and
international conventions to which the state is committed. This is evident in
countries that have witnessed radical changes in the social and political systems, as
legislation is one of the most important legal policy tools to unify social and political
behavior in a certain direction. Despite this matter faces challenges that hinder to

achieve the basic purpose of legislation , but the formation of penal procedural rules

[ A]
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with a method that keeps pace with the developments taking place in society and

achieving the desired goals and objectives.

Following the consensual procedural policy in criminal procedures and resorting to
many alternatives to the criminal case, such as settlement, criminal mediation and
criminal conciliation. All of this achieves consensual justice, which is one of the most
important forms of criminal justice. Resorting to alternatives to the criminal case
contributes effectively to achieving justice and reducing the number of cases before
the courts and making the courts devote themselves to most important lawsuits and
this is the basis of the legal state in which the rule of law prevails in organizing public
life in all its aspects, which contributes to building the institutional system of the state
and respecting rights and freedoms and consensual procedure within the scope of the
Iraqi Code of Criminal Procedure No. 23 of 1971 and the necessity of adopting
modern means as alternatives to the penal case, as well as developing the conciliation
system and introducing criminal reconciliation and other means to reach the

legislator’s goal in achieving consensual justice.

Second: The reasons for choosing the topic: The subject of the consensual
procedural policy in the Iragi Code of Criminal Procedure is one of the modern topics
in the scope of scientific research, as this title was not dealt with within the scope of
academic studies in lrag, and therefore this topic was chosen in addition to its

importance within the scope of criminal law procedural.

Third: The importance of the topic: Researching in the consensual procedural
policy in the Iragi Code of Criminal Procedure is of importance, which is reflected in

the following two considerations:

1t : The subject of consensual procedural policy has not been exposed to academic or
jurisprudential legal research in Iraq, as our study of this subject is the first of its kind
and will produce huge knowledge for researchers in the field of criminal law to

delve more into the subject of consensual procedural policy and ways to develop it.

[ 5]
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2" - Searching into the ways to develop a consensual procedural policy in the Iragi
Code of Criminal Procedure, which suffers from many forms of legislative
deficiencies in this area, and to highlight images of the modern consensual
procedural policy that the legislator must take in order to achieve the interests
considered within the scope of the penal procedural rules in order to achieve

consensual justice.

Fourth: The problem of the study: The goal of legal rules is to achieve justice in
society, and the legislator must observe the principles of justice through the
legislation of legal rules. To achieve this, he must be careful in his formulation of
legal rules in general and penal procedural rules in particular, following a solid
procedural policy affected by positive procedural policy aspects in comparative
countries and in a manner that ensures a balance between the state’s right to
punishment and the right of individuals to their personal freedoms and achieving
equality before the law in rights and duties to demonstrate the right will of the state
based on awareness and thinking of the interests of individuals. Therefore, the
political regime that do not take into account the social reality and do not keep pace
with developments in comparative legislation and society are flawed legal systems
and do not take into account the principle of fairness that the legislator seeks to
achieve . As that we notice in many of texts of Iraqi Code of Criminal Procedure to
end criminal dispute , which reflects a clear difference between what must be done

and what is actually done .

In addition to that, there is a clear legislative deficiency in this field, as many of the
alternatives that the comparative penal procedural legislations have adopted were not
taken by the Iraqi legislator, which requires research and standing on these issues
with some accuracy and detail. Within this framework, the research will answer the

following questions:

1 - Did the lraqi legislator, within the scope of the Criminal Procedure

Code No. 23 of 1971, adopt a clear-cut, consensual procedural policy or not?

[ c]
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2 Does the Iragi Code of Criminal Procedure suffer from legislative
deficiencies in the scope of the criminal lawsuits alternatives.

3 Does the Iraqi legislator need to follow a new consensual procedural
policy to achieve the legislator’s goals within the scope of the penal procedural
rules?

4 Is it possible to achieve consensual criminal justice if the forms of
legislative deficiencies are addressed within the scope of the consensual

aspects of the Code of Criminal Procedure?
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