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Abstract

Abstract

This study deals with an important defect attached to the penal

procedures, which is the defect of non-existence, as this defect
makes the procedural work non-existent from the actual or legal point
of view, and this defect results in the case of the loss of the
procedural work assumptions and quality or its loss of one of its
pillars that make it exist, and therefore it gains Self-direction towards
other procedural defects that follow the condition of validity and not
existence, and that the defect of non—existence was not regulated by
the Iraqi legislator in the Code of Criminal Procedure, as
jurisprudence considers that it is a penalty that entails automatically
without the need to stipulate it by the penal legislator, and judicial
decisions and rulings represented the vital field for defect Absence,
however, judicial rulings do not create this defect when it decides it,
but rather reveal it only as it destroys the existence of the procedural
work, and the defect of absence has great effects in penal
procedures, as it is not followed by correction, as there is a reverse
effect that destroys the entire procedural bond, and this study
touched on the defect of absence according to The Iragi Code of
Criminal Procedure, as well as the Egyptian Code of Criminal
Procedure and the French Code of Criminal Procedure. This study
also sheds light on the means The through which this defect is
determined, since the lack of it differs from the penalties and other
defects that follow the penal procedural work, as it may be in the

investigation stage and may be in the trial stage and the penal ruling

A



Abstract

may be attached to the procedures related to the implementation of
the ruling, as long as there is a procedure with which there is no On
this basis, the means of adhering to non-existence are different
according to each stage in which the defect of non—-existence occurs,
in addition to the fact that the authorities before which the non-
existence is determined are different accordingly. The study dealt
with this topic in two chapters. The position of legislation on this
defect, as well as the position of the criminal judiciary towards it, and
this study showed in the second chapter the provisions related to the
defect of non—existence, whether in terms of its effects, in terms of its

occurrence, or in terms of cases of its determination.
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