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ABSTRACT

Iragi Supreme Audit Institution is the main oversight institution in anti-corruption
with mandates to control the governmental activities, protect the public funds, and
strengthen the accountability. However, effective performance of these functions is
hindered by some legal obstacles related to lack of independence of this institution,
inefficient measures of accountability and prosecution, overlapping jurisdictions
with other oversight bodies, and failure to adopt the principles of Sharia law that can
curb the corruption in the public sector. Hence, this study investigates the extent and
manner in which the legal obstacles have affected the performance of Iragi Supreme
Audit Institution in combating corruption. This study used a qualitative approach in
which elite interviews involving face-to-face and telephone interview techniques
were employed. The Institutional theory of corruption was a reference for the study's
framework of analysis. Primary data were collected from five groups comprising
officials of Iragi Supreme Audit Institution, members of parliament, academics in
the law field, judges and lecturers in Sharia field. The statutes and laws were also
sources for primary data in this study. Secondary data were mainly from academic
writings such as books, and the journal articles. The findings of the study show that
the performance of Iragi Supreme Audit Institution in fighting corruption has been
negatively affected by the legal obstacles. Thus, this study highlights the urgent need

to strengthen the functions of the Iraqi Supreme Audit Institution in fighting



corruption through constitutional amendment that will explicitly guarantee the
independence of the institution. In addition, this research recommends amendment
of the Iragi Supreme Audit Institution Act of 2011 to include stringent preventive
and deterrent powers against corruption and ensure transparency of the public
resources via passing new laws for financial management, oil and gas and
government contracts. The new law should repeal the overlapping bodies and apply
the principles of Sharia within oversight mechanisms on corruption. To achieve the
objectives of this study, an analytical descriptive method was used in answering the
research questions that are geared towards exploring the legal obstacles confronting
the Iragi SAI role in combating corruption in Iraq after 2003. By virtue of statutory
oversight function, the Irag SAI is charged with the main responsibility of combating
corruption; and also, has the mandate to control, inspect, audit and investigate the
activities of the public sector. These statutory mandate and functions
notwithstanding, SAI faced many obstacles that had a negative impact on its
performance in achieving the requires level of protection of public funds and to
achieve accountability and prosecution of corruption and corrupt activities, which
criminalized by the texts of the Iragi criminal law and relevant laws. The main
identified legal obstacles and impediments to the Iraqi SAI, comprise lack of

guarantees of the independence, weakness of the accountability measures, an overlap



of functions with other oversight bodies and finally, the deficiency in the application

of Islamic law and principles in controlling corruption.

Thus, the study answers the first research question, which deals with the influence
of weakness the independence of the Iragi SAI on its performance in controlling
corruption in the public sector. The study argued that there is a consensus (e.g., from
the UNCAC, INTOSAI, etc) that the effectiveness of the SAI in combating
corruption should be capitalized on an important principle related to the need to
ensuring independence against any undue or unnecessary influence and intervention
by the people in the position of authority, especially the executive arm of
government. This is because the important concept of government accountability is
the ability to ensure that the executive arm of government performs its functions and
exercise its activities in line with the will of the legislative authority, which
represents the people, and the laws that govern its actions in general. Accordingly,
the study argued that the independence of SAls is tantamount to democratic
accountability traditions and that the absence of SAI independence will lead to an
inefficient accountability mechanism for public officials. And this principle should
be determined by three key elements related to ensuring both the organizational,
financial and functional independence to the SAI. From the lragi context, the
findings of this study revealed that both the Iragi Constitution of 2005 and the SAI

Act 2011, from the positive side, state that the Iragi SAI is an independent and



autonomous institution of the administrative and financial aspects. Hence, the
presence of a constitutional and legal frame of the Iragi SAI independence in Iraq
after 2003, came to improve the role of this institution in controlling the activities of
the public sector. This includes creating a link between the SAI and legislative
authority in line with the nature of the new lraqi parliamentary system after 2003,
that makes unified goals between them in strengthening the observation and
accountability on the activities of executive power. However, the findings showed
that the independence of Iraqi SAI was theoretical and not materializing in practice,
because the constitutional and legal text on independence was not clear and
unfortunately accompanied by the absence of legal guarantees or assurance for

application of the content of independence properly.

On thé other hand and regarding question two, which deals with the obstacles
militating against the Iragi SAIl's measures in imposing the accountability and
responsibility against corruption. The study reveals that the Iragi SAI, by virtue of
its legal and statutory coverage in combating corruption in the public sector, has
different measures to strengthen accountability and fight against corruption. Some
measures are designed to avoid corruption through prevention of corruption risks in
the government's activities and assist in enhancing the efficiency and integrity of
government institutions. For preventing and deterring potential activities of

corruption, there are deterrent measures put in place to impose sanction on



perpetrators of corruption, including the political, disciplinary, and criminal
prosecution for illegal activities. Despite this, the Iragi SAI's measures encountered
many legal obstacles affected the ability of the Iragi SAI in achieving its intended
objectives in the imposition the public accountability against corruption in public
sector. For instance, the findings revealed showed that the preventive mechanisms
put in place by the Iragi SAl's in promoting accountability, transparency and avoid
corruption in the management of public resources were offset by many legal
obstacles which reduced the ability and the effectiveness of the institution in
preventing corruption. The study found that the reasons of these challenges relate to
the absence of some important laws relating to transparency and proper management
of public resources such as oil and gas law, the transparency of the budget law, and
the Electronic Government Act. Also, there is a deficiency in of some laws, for
instance, the financial management law issued by the CPA, and the negligence of
the application of the law of administrative decentralization between the central
government and provincial have some weaknesses. This gave rise to lack of
transparency and proper planning for the management of Iragi public resources and
the implementation of the budgets in an appropriate manner bounce on the lack of
real data on public resources and spending without a strategy and prior planning. All

these factors have impacted negatively on the actualization of the SAl's measures to



access of in assessing the real performance of government institutions to prevent the

risk of corruption.

Also, the study provides an answer to research question three which examined the
key obstacles confronting the Iraqi SAI as a result of overlapping functions with the
new oversight bodies established by the CPA after 2003. The result of this study
revealed that the CPA has established the Integrity Commission, and offices of the
Inspector General within a legal framework of the lIragi oversight institutions to
control the public sector activities. The establishment of these institutions and
independent bodies came along with the Iragi SAI, which is considered the main
institution for control the corruption activities. The public made available objective
of establishing these institutions, (i.e., COIl and 1GO) was to complement and
enhance the ability of the Iragi SAI in building an effective oversight against
corruption. However, the findings revealed that the legal regulation in the creation
and establishment of these oversight bodies was in the form contrasted with the legal
framework of promoting the effective control of government activities. The
empowerment of COI and IGO to perform the overlapping functions with the SAI
generated another problem in terms of discrepancy and contradiction in the report
produced by these three categories performing audit tasks. These reports often lose
their importance and credibility, due of differences and conflicts of their contents.

Moreover, it led to the increased burden on the Iraqi SAI, which has an overall



mandate of audit, inspections and review all the COIl and 1GO activities, including
their reports. Thus, the lragi SAIl became exercised oversight on oversight
procedures, without access to achieve its main objectives in building an effective
and quick control on public sector activities. On another side, the study revealed
that allowing both the COI and IGO to detect corruption cases, together with the
Iragi SAI, reflected negatively on the mechanisms relating to the follow-up
investigation and prosecution of corruption due to different approaches, process and
procedures in investigating and gathering evidence in similar corruption cases. This
usually lead to different results of the investigation and then obstructing the
conditioning proceedings of one issue as corruption or not. Thus, the Iragi SAI's
ability in taking measures to detect corruption faced in many cases the duplication
and conflict of the legal description about the irregularities which discover in

government entities.

Hence, it is important to do away with the 1GO, which is found and considered as
responsible for the spread of corruption and obstructing the efforts of the Iragi SAI.
This is because it lacks necessary independence as a result of its being part of the
government ministries and operate within the relevant minister instructions
completely. The SAI in Irag has not been successful in taking full total control of
government ministries, parastatals and agencies due to the IGO which was able to

hide the evidence and information related to illicit activities of the ministry which



belongs to it, under a pretext of an independent oversight. To enhance the
performance of the Iragi SAI in tackling corruption, it can be keeping the COI,
provided, however, the unification of the legal framework for their work as one
Institution independent have a comprehensive mandate in monitoring, detecting and
investigating all corruption activities, as well as the imposition of sanctions against

the defendants.

Finally, the study answered to the fourth research question, which has to do with the
influence of Islamic law principles in enhancing the Iraqi SAl's role in combating
corruption, and obstacles which faced it in the adoption of these principles, is
provided. The study revealed that the creation of rules and basic principles to of
fighting corruption was one of the main objectives of Islamic law, which seeks to
build societies free from injustice and corruption. The goal of Islamic law is to create
an integrated approach to combat corruption for the purpose of achieving the basic
reason of man's creation to be a successor of Allah in the land. This conception came
through the primary sources of Islamic law which include, the Holy Quran, the
Sunnah of the Holy Prophet Muhammad "peace be upon him" and his Companions
as contained in the Hadiths. Hence, the findings revealed that even though Iraq is
one of the countries that much of Muslims. And Islamic law is an influence on the
contents of Iraqgi legal code, which contain a constitutional provision stipulate that

"Islam is the official religion of Iraq and a basic source of legislation". However, the



shortcomings of the adoption of the principles of Islamic law in regulating most of

the affairs of society, including the control of corruption in Iraq.



